
STATE OF SOUTH CAROLINA ) 
     )   ORDINANCE NO. 11-28-11 
COUNTY OF NEWBERRY ) 
 
AN ORDINANCE AUTHORIZING THE TRANSFER OF A FEE IN LIEU OF TAX 
ARRANGEMENT BETWEEN NEWBERRY COUNTY, SOUTH CAROLINA AND 
KOMATSU AMERICA CORP. (AS ASSIGNEE OF KOMATSU AMERICA 
INTERNATIONAL COMPANY) UNDER TITLE 4, CHAPTER 12 OF THE CODE OF LAWS 
OF SOUTH CAROLINA (1976), AS AMENDED, TO AN ARRANGEMENT UNDER TITLE 
12, CHAPTER 44 OF THE CODE OF LAWS OF SOUTH CAROLINA (1976), AS 
AMENDED; AUTHORIZING THE CONVEYANCE OF TITLE TO PROPERTY 
THEREUNDER; AUTHORIZING THE ISSUANCE OF A SPECIAL SOURCE REVENUE 
CREDIT; AMENDING ORDINANCE NO. 206 AS TO THE APPLICATION OF PAYMENTS 
IN LIEU OF TAXES; AND OTHER MATTERS RELATED THERETO. 
 

WHEREAS, Newberry County (the “County”) and Komatsu America Corp. (as assignee 
of Komatsu America International Company) (the “Company”) entered into an Inducement and 
Millage Rate Agreement, a Lease Agreement (the “Lease Agreement”), and other documents, 
each dated as of December 5, 2001, pursuant to which the certain real property and 
improvements thereto and certain machinery and equipment, fixtures, and other personal 
property installed thereon (collectively the “Project”) were conveyed to the County pursuant to a 
FILOT arrangement under Title 4, Chapter 12, Code of Laws of South Carolina (1976), as 
amended (the “Title Act”); and 

WHEREAS, the County is authorized by Title 12, Chapter 44, Code of Laws of South 
Carolina (1976), as amended (the “Non-Title Act”), to enter into a fee in lieu of tax agreement 
(“Fee Agreement”) with companies to induce such companies to locate in the State of South 
Carolina; and  

WHEREAS, Section 12-44-170(B) of the Non-Title Act provides for an election by an 
entity to transfer its FILOT arrangement under the Title Act to a substantially similar 
arrangement under the Non-Title Act; and 

WHEREAS, the Company has expanded the Project and anticipates continuing to expand 
the Project but did not obtain an extension of the investment period under the Lease Agreement 
beyond December 31, 2006; and 

WHEREAS, the Company has requested that the Lease Agreement be converted to a Fee 
Agreement under the Non-Title Act; and 

WHEREAS, the Company has further requested that the County provide for an annual 
special source revenue credit (“SSRC”) in an amount necessary to provide the Company with the 
benefit of a 6% assessment ratio under this Fee Agreement (but not a fixed millage rate) from 
2011 to 2031 for all property placed in service through March 31, 2011 and listed on Schedule A 
of the Company’s annual PT-300 filing (beginning with the payment for property tax year 2011 
that is due January 15, 2012); and 
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WHEREAS, the Company has caused to be prepared and presented to the Newberry 
County Council the form of a Fee Agreement between the Company and the County for the 
purpose of meeting the requirements under the Non-Title Act and providing for the SSRC as 
described above; and  
 
 WHEREAS, it appears that the Fee Agreement referred to above, which is now before 
this meeting, is in appropriate form and is an appropriate instrument to be executed, delivered, 
and approved by the County for the purposes intended; and  

 
WHEREAS, such other documents presented to the County, including, but not limited to, 

the Lease Termination Agreement, the Security Interest Termination Agreement, the Deed, the 
Reconveyance Bill of Sale, and the Financing Statement Terminations, are in appropriate form 
and are appropriate instruments to be executed, delivered, and approved by the County for the 
purposes intended; and 

 
WHEREAS, the County has considered the requests by the Company and has found and 

determined that:  approval of such requests is anticipated to benefit the general public welfare of 
the County by providing services, employment, recreation, and other public benefits not 
otherwise adequately provided locally; approval will give rise to no pecuniary liability of the 
County or incorporated municipality or any charge against its general credit or taxing power; the 
purposes to be accomplished by the Project are proper governmental and public purposes; and 
the benefits of the approval of the Project are greater than the costs; and 

 
WHEREAS, the County desires to amend Ordinance No. 206 relating to the multi-county 

industrial park that includes the Project in order to provide that payments in lieu of taxes 
attributable to all property placed in service through March 31, 2011, net of the SSRCs, shall be 
allocated to each of the taxing entities within the County on a pro rata basis in the same 
percentage that is equal to that taxing entity’s percentage of the millage rate being levied in the 
then current tax year for property tax purposes, without regarding to any statutory abatement.  

 
NOW, THEREFORE, be it ordained by the Newberry County Council being duly 

assembled as follows: 
 
Section 1. To the extent necessary and required, the County, pursuant to the Non-

Title Act, hereby expressly recognizes, consents to, approves, and ratifies for any and all 
purposes the transfer of the FILOT arrangement under the Title Act to the Non-Title Act and the 
provision of SSRCs as described therein. 

 
Section 2. The County consents to the transfer of title to all property both real and 

personal back to the Company and to the cancellation of the Lease Agreement and the 
Memorandum of Lease and Option to Purchase (to the extent said agreements are not cancelled 
by operation of law) without further payment or penalty to the County under any such 
agreements, subject to the terms of the Lease Termination Agreement and the Fee Agreement. 
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Section 3. The form of the documents required to transfer the assets and to terminate 
any applicable agreements are in appropriate form and are appropriate instruments to be 
approved, executed, and delivered by the County for the purposes intended. 

 
Section 4. The form, terms, and provisions of the Fee Agreement, Lease Termination 

Agreement, Security Interest Termination Agreement, Deed, the Reconveyance Bill of Sale, and 
the Financing Statement Terminations which are before this meeting and filed with County 
Council are hereby approved, and all of the terms, provisions, and conditions thereof are hereby 
incorporated herein by reference as fully as if the documents were set out in this Ordinance in 
their entirety.  The Chairman of the County Council, the Vice Chairman of County Council, the 
Clerk to County Council, and the County Administrator, and each of them individually, are 
hereby authorized, empowered, and directed to acknowledge, execute, and deliver the Fee 
Agreement, Lease Termination Agreement, Security Interest Termination Agreement, Deed, and 
Reconveyance Bill of Sale to the Company.  The documents are to be in substantially the same 
form now before this meeting and hereby approved, or with such changes therein as shall be 
approved by the officials of the County executing the same, their execution thereof to constitute 
conclusive evidence of their approval of any and all changes or revisions therein from the form 
of the documents now before this meeting.  The County agrees to take such other actions as may 
be necessary to achieve the purposes stated herein and reasonably requested by the Company to 
evidence the consent, approval, and ratification of these matters described in this Ordinance. 

 
Section 5. Ordinance No. 206 relating to the multi-county industrial park that 

includes the Project is hereby amended to provide that payments in lieu of taxes attributable to 
all property placed in service through March 31, 2011, net of the SSRCs, shall be allocated to 
each of the taxing entities within the County on a pro rata basis in the same percentage that is 
equal to that taxing entity’s percentage of the millage rate being levied in the then current tax 
year for property tax purposes, without regarding to any statutory abatement.  

 
Section 6. This Ordinance shall be construed and interpreted in accordance with the 

laws of the State of South Carolina. 
 
Section 7. The provisions of this Ordinance are hereby declared to be severable, and 

if any section, phrase, or provision shall for any reason be declared by a court of competent 
jurisdiction to be invalid or unenforceable, such declaration shall not affect the validity of the 
remainder of the sections, phrases, and provisions hereunder. 

 
(Signature Page Follows) 
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Done in meeting duly assembled this ___ day of ______________, 2011. 
 
 
 

       NEWBERRY COUNTY,  
 SOUTH CAROLINA 

   
       Signature:        
       Name:        
       Title:         
 
ATTEST: 
 
Signature:        
Name:        
Title:  Clerk to Newberry County Council 
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STATE OF SOUTH CAROLINA ) 
     ) 
COUNTY OF NEWBERRY ) 
 
I, the undersigned, Clerk to County Council of Newberry County, South Carolina (“County 
Council”) DO HEREBY CERTIFY: 
 
That the foregoing constitutes a true, correct, and verbatim copy of an Ordinance adopted by the 
County Council.  The Ordinance was read and received a favorable vote at three public meetings 
of the County Council on ________________, ________________, and ________________.  At 
least one day passed between first and second reading, and at least seven days passed between 
second and third readings.  A public hearing was held on ________________, and notice of the 
public hearing was published in the __________________ on ________________.  At each 
meeting, a quorum of County Council was present and remained present throughout the meeting.   
 
Attached hereto are excerpts of the minutes of the meetings of the County Council.  The County 
Council complied with the Freedom of Information Act, Chapter 4, Title 30 of the S.C. Code of 
Laws, 1976, in connection with said meetings of County Council. 
 
The Ordinance is now in full force and effect. 
 
IN WITNESS WHEREOF, I have hereunto set my Hand and the Seal of Newberry County 
Council, South Carolina, as of this ____ day of _______________, 20__. 
 
 
       Signature:        
       Name:       
       Title:  Clerk to Newberry County Council 
 


