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NEWBERRY COUNTY COUNCIL

MINUTES

January 22, 2003

The Newberry County Council met on Wednesday, January 22, 2003, at 7:30 p.m. for a regular meeting. 

Present were: 

John E. Caldwell, Councilman  

William D. Waldrop, Councilman 

Jerry M. Alewine, Councilman 

Henry B. Summer, Councilman 

John D. Dawkins, Councilman 

Mike Hawkins, Councilman 

Gary A. Smoak, County Administrator 

Hardwick Stuart, Jr., County Attorney 

Susan C. Fellers, Clerk to Council 


Absent:



Darrell W. Gilliam, Sr., Councilman

Representing the news media were: 

Newberry Observer – no representation

WKDK - Heather Hawkins

Whitmire News - Tarla Wilber

As required by law, notice of the meeting was duly advertised.

OPENING OF MEETING


Mr. Dawkins called the meeting to order.  


Mr. Waldrop had the invocation followed by the Pledge of Allegiance.  

PUBLIC COMMENTS


No public comments.

ADDITIONS, DELETIONS AND ADOPTION OF AGENDA


Mr. Hawkins added Agenda Item No. 14.1, a map amendment that the Planning Commission approved last night amendment concerning George Road Subdivision and Cypress Lakes Subdivision.


Mr. Summer added Agenda Item No. 19.1, reclassification of position of Assistant Administrator.


Mr. Caldwell added Agenda Items Nos. 19.2, an ordinance concerning Council Committees, and 19.3, an appointment.  He requested that these be received just as information only.


Mr. Dawkins added an Executive Session concerning a personnel matter, Agenda Item 19.4.  


There being no further additions or deletions, Mr. Waldrop moved to adopt the Agenda, as amended; second by Mr. Summer.  [NO VOTE]

ADOPTION OF CONSENT AGENDA


Mr. Summer moved to adopt Consent Agenda; second by Mr. Caldwell.  [NO VOTE]

Mr. Dawkins stated the Sheriff of Newberry County received the Sheriff of the Year Award by the South Carolina Sheriffs Association.  

Mr. Dawkins stated we have ten public hearings scheduled and two people have signed up pro for Agenda Item 12.  If the Council would allow, we will deal with the public hearing on Agenda Item 12 separately, and we will have a public hearing on Agenda Items 1, 4, 5, 6, 7, 8, 9, 10 and 11 at one time.  Mr. Caldwell objected because the information he requested to go on the agenda, he wanted discussed separately.  Mr. Dawkins stated we would have the discussion separately.  Mr. Caldwell withdrew his objection.

Mr. Hawkins stated he had no objection to Mr. Dawkins proceeding in that manner but he would like for Council to be flexible enough that if we get to an item and we are discussing it and someone from the public having heard what we have had to say, and a Council member requests that they be allowed to speak, that we be that flexible since we are doing it all at one time.  Mr. Dawkins stated there was no problem with that.  

THIRD READING – ORDINANCES


Mr. Dawkins declared the public hearings to be open for Agenda Items 1, 4, 5, 6, 7, 8, 9, 10 and 11.  


There being no comments from the public, Mr. Hawkins moved that the public hearings come to a close; second by Mr. Waldrop.  Vote was unanimous.

1.
An Ordinance pursuant to Section 4-9-30(2), South Carolina Code of Laws, authorizing the sale of the county property at the intersection of I-26 and SC Hwy 34 (117 acres, more or less) and the intersection of SC Hwy 34 Bypass and US Hwy 76 (5 acres, more or less) and the execution and delivery of the deed between Newberry County, South Carolina, as Seller, and the successful bidder.


Mr. Waldrop moved for third reading; second by Mr. Alewine. 

Mr. Hawkins inquired as to whether or not we knew who the auctioneer was going to be.  Mr. Smoak stated those bids were not due until the end of January.

Mr. Dawkins called for the question.  Voting for third reading:  Councilmen Dawkins, Summer, Waldrop, Alewine and Caldwell.  Voting against third reading:  Councilman Hawkins.

2.
An Ordinance to amend Budget Ordinance No. 06-07-02 to delete a proviso so as to allow the Sheriff of Newberry County to hire new personnel in advance of the schedule at the Detention Center.

Mr. Hawkins moved for third reading; second by Mr. Alewine.  Vote was unanimous.

3.
An Ordinance pursuant to Section 4-9-30(2), South Carolina Code of Laws, authorizing the sale of the property to Komatsu America International Company for the right-of-way on South Carolina Highway 219.

Mr. Summer moved for third reading; second by Mr. Hawkins.  Vote was unanimous.

SECOND READING – ORDINANCES

Text Amendments:

4.
An Ordinance to amend Section 501, Newberry County Zoning Ordinance No. 12-24-01, to allow certain agricultural uses as conditional uses.

Mr. Waldrop moved for second reading; second by Mr. Hawkins.  Vote was unanimous.

5.
An Ordinance to amend Articles 3 and 5 of the Newberry County Zoning Ordinance No. 12-24-01, by establishing a new zoning district to be designated as AG.

Mr. Waldrop moved for second reading; second by Mr. Summer.  Vote was unanimous.

6.
An Ordinance to amend Article 9, Section 900, Page 113, Sub-paragraph (d) of the Newberry County Zoning Ordinance No. 12-24-01, to include the text “Government Signs.”

Mr. Hawkins moved for second reading; second by Mr. Dawkins.  Vote was unanimous.

7.
An Ordinance to amend Section 501, Newberry County Zoning Ordinance No. 12-24-01, to allow the temporary use of manufactured homes in order to care for sick or elderly relatives as conditional use and special exceptions.

Mr. Waldrop moved for second reading; second by Mr. Summer.  Voting for second reading:  Councilmen Dawkins, Summer, Waldrop, Alewine and Hawkins.  Voting against second reading:  Councilman Caldwell.

8.
An Ordinance to amend Articles 3 and 5 of the Newberry County Zoning Ordinance No. 12-24-01, by establishing a new zoning district to be designated as RS-4.

Mr. Hawkins moved for second reading; second by Mr. Alewine.  Vote was unanimous.

Map amendments:

9.
An Ordinance to amend Zoning Ordinance No. 12-24-01 to rezone 3 acres from R-2 (Rural Residential) to GC (General Commercial), TMS #402-69, 402-73, and 402-81, US Highway 76.

Mr. Summer moved for second reading; second by Mr. Waldrop.  Vote was unanimous.

10.
An Ordinance to amend Zoning Ordinance No. 12-24-01 to rezone 3.33 acres from Rs-1 (Single Family Residential) to BI (Basic Industrial), TMS #399-140, 2304 Adelaide Street.

Mr. Hawkins moved for second reading; second by Mr. Dawkins.  Vote was unanimous.

11.
An Ordinance to amend Zoning Ordinance No. 12-24-01 to rezone 2.4 acres from RS-1 (Single Family Residential) to RS-3 (Single Family Residential), TMS #578-8, US Highway 76.

Mr. Summer moved for second reading; second by Mr. Hawkins.  Vote was unanimous.

12.
An Ordinance to amend Zoning Ordinance No. 12-24-01 to rezone 2 acres from RS-1 (Single Family Residential) to RG (General Residential), TMS #523-26, 4840 and 4868 Mt. Pilgrim Church Road.


Mr. Dawkins declared this to be the public hearing.

Helen Mattioli stated she and her son are planning to move from North Augusta to Prosperity.  She lived in Florida for 21 years and moved to Aiken County in 1975 and now is planning to come to Newberry County.  We plan to put in a brand new three bedroom, two bath, over 2,000 square feet, mobile home.

Glenn Mattioli stated they were moving here from North Augusta.  He works in Saluda so it is much more convenient for him to live here.  It is closer, and we also have a little store in Prosperity itself.  We are going to have a brick foundation, brick front steps and back, paved driveway, so we are going to take care of the property very nice.  It is going to fit in with the rest of the neighborhood.  

Hearing no further comments from the public, Mr. Dawkins declared the public hearing closed.

Mr. Waldrop moved for second reading; second by Mr. Alewine.  Vote was unanimous.

13.
An Ordinance to amend Ordinance No. 09-22-02 as it relates to the establishment of a hazardous substance user fee.


Mr. Hawkins moved for second reading; second by Mr. Summer.  

Mr. Summer referred to a list Mr. Dawkins handed out of the people subject to these fees.  Mr. Dawkins stated that was correct and the Auditor had provided Council with this list tonight.  (Copy of list not provided for official record.)  Mr. Dawkins stated there was one that had been struck out and the Auditor wanted Council to know that was not deducted off the total.  This is what has been billed, and not necessarily what has been paid.  She did strike out an additional one tonight.  Mr. Dawkins stated he had a call and there will be another one that will be struck out where there was a little confusion.  This list contains all fees as far as chemical plants, City of Newberry and underground tanks.

Mr. Hawkins asked if were going ahead and collecting the fee this year and just eliminate it next year.  Mr. Dawkins stated this was an amendment to the Ordinance, which was just doing away with the fee for future years.  Mr. Dawkins stated he may come back and request that the County reimburse the fees that were paid this year, but there has been no action taken on that.  This is only to amend the Ordinance where in the future, next tax year there will not be any further fees.  

There being no further discussion, Mr. Dawkins called for the question.  Vote was unanimous.

FIRST READING – ORDINANCES

14.
An Ordinance to amend Article III, Section 1, Subsection (d) of the Ordinance Number 06-09-02, to provide for the licensing of contractors.


Mr. Hawkins moved for first reading; second by Mr. Dawkins.

Mr. Summer asked if this would grandfather the people who are already operating.  

Mr. Stuart stated the part we are dealing with in this Ordinance was the concern that County Council had with regard to grandfathering people who may have been practicing as a general contractor in Newberry County.  Further research and discussion with the Department of Labor and Licensing indicate that the current statute dealing with contractors has a grandfather provision in there that would supersede anything we would have done.  What you have here is an attempt to basically have this Ordinance comply with what the state statute provides for.  

Mr. Summer asked if that meant that anybody who is a general contractor who has been practicing for two years prior to April 1, 1999 would not have to have a license.  

Mr. Stuart stated they would have to go to LLR to get a license, but LLR will license these people by grandfathering them in.  

Mr. Summer asked if they would go to the licensing board and automatically get a license.  

Mr. Stuart stated the board will require them to show some proof of net worth or insurance in order to get the contractor’s license.  Mr. Summer stated they would not have to take a test, and Mr. Stuart stated that was correct.

Mr. Dawkins asked if this was for a specialty license or a general contractor’s license.  

Mr. Stuart stated this was a general contractor’s license.  For the general contractor as opposed to specialty, people aren’t going to be deemed to be a contractor for purposes of the statute if they are doing work for less than $5,000 unless you are a specialty contractor.  If you are doing work under $5,000, you don’t have to be licensed.  That is the threshold unless you are doing specialty work.  The $5,000 according to the state statute is the threshold to qualify or define you as a general contractor.  

There being no further discussion, Mr. Dawkins called for the question.  Vote was unanimous.

14.1
An Ordinance to amend Zoning Ordinance No. 12-24-01, map amendment regarding George Road and Cypress Lake Subdivision.


Mr. Hawkins moved for first reading; second by Mr. Caldwell.

Mr. Hawkins stated that on George Road and Cypress Lake Subdivision, it appears that the person from Central Midlands that did the mapping just absolutely made a mistake in this case.  He has been out to George Road and it is a subdivision that was set up for mobile homes.  It was mapped in such a manner that you can’t put mobile homes in there.  Someone is wanting to move one in there tomorrow, and if it were within the power of this Council, he would make a motion to allow them to move in tomorrow and we allow the person out at Cypress Lakes to plug up their electricity tomorrow morning, but he has been told that we cannot do that.  That because it has been mapped in this manner, we have to give it three readings.  Mr. Smoak has researched today and talked to some people that might can help us move this forward as quickly as possible to give it three readings.  Since the Planning Commission approved recommending it to us last night, he felt we could give it first reading, title only, and possibly have a special meeting in 7 days and give it second reading and advertise that we would have the public hearing on third reading at our next Council meeting, and we can knock this thing out and be finished with it at our next regularly scheduled Council meeting.  This is an absolute mistake that was made, and we need to rectify it as quickly as possible.

Mr. Dawkins asked Mr. Stuart if it was his understanding that the Council cannot grant anybody authority to correct an obvious mistake in the zoning without going through the three readings.  There was a case on Highway 76 where it is commercial at that point and it has always been commercial, and it was zoned improperly residential.  It seems when it is an obvious mistake in the zoning, that we don’t misput people, and it seems like we could be liable for it.    

Mr. Stuart stated the problem is the Ordinance was created by having three readings and a public hearing, and his position was that Council would need to have the same procedure to undo it.  

Mr. Dawkins requested that Mr. Stuart research this.  At the Planning Commission meeting last night, they did give Ms. Bridges more authority on some matters that she could give the clearance or go ahead without having to come before us, and he didn’t see why this couldn’t be one of them.  

Mr. Stuart stated he would be glad to research it, but his general opinion was if it required three readings and a public hearing to do it, it would basically require the same to undo it unless there was some provision in there to short circuit that.  In regard to her powers, she in some cases has some temporary permits, but he didn’t know anything that would allow her or anybody else to bypass the three readings and a public hearing required to change the ordinance.  


Mr. Summer asked Ms. Bridges if she knew of anything to get around this.

Susan Bridges, Planning/Zoning Director, stated she did not and she has done quite extensive research on the question.  She can’t find anything.

Mr. Stuart stated you needed seven days between the first and second reading, but you need 15 days notice for the public hearing.  That notice can be run in the paper to have it ready for your next scheduled meeting.  His concern with the special meeting to have second reading was to allow enough time for public notice.

Mr. Hawkins stated as much as these people are being inconvenienced, we could meet next Wednesday and have a second reading on it.  Mr. Summer agreed.

Mr. Alewine asked about the temporary permit.  Mr. Stuart stated there is certain authority Ms. Bridges would have to provide temporary permits, but he was not sure that would apply to this particular issue.  

Mr. Dawkins also asked that Mr. Stuart research the county’s liability in a situation like this.  

Mr. Smoak stated he spoke with Sid Thomas this afternoon about this matter, and told him it was of grave concern to the Council and to the people whose property may have been wrongly zoned and asked if he knew of anything we could do that would alleviate or temporarily give permission, and he said to his knowledge there was no such provided for in the law to do anything other than go through the process.  If Council wants to help these people, then the way they can help them is to have special meetings to speed the process, which is what Mr. Hawkins just put forth as a possibility.  Mr. Smoak mentioned the fact that there was concern that the county may be liable, and he said anybody could enter a suit of any kind, but he didn’t feel they would have a lot of grounds because of the way the ordinance was constructed and the ordinance was constructed within the bounds of state law so he didn’t feel that was appropriate for a person who may want to try to bring some action.  In his opinion the only thing we could do was to have special meetings to kind of speed the process along.

Mr. Hawkins moved to give first reading tonight and that we have a special called meeting of Council next Wednesday at 7:30 to give second reading; second by Mr. Summer.

Mr. Dawkins asked if there was any objection to covering all of the zoning issues at the special called meeting.  

Mr. Hawkins amended his motion to cover all zoning issues at the special called meeting next Wednesday at 7:30.  

There being no further discussion, Mr. Dawkins called for the question.  Vote was unanimous.

APPOINTMENTS

15.
Newberry County Employee Grievance Committee.


No appointment.

16.
Hazard Mitigation Plan – representative to serve on regional committee.

Mr. Smoak stated there is a regulation that we have to have a Hazard Mitigation Plan to be eligible for federal assistance should we have a disaster.  The COG, acting on behalf of all of the counties, has been granted federal funds to put this plan together.  What they want is a representative from our county.  Mr. Smoak inquired about this as to who the proper person to represent was and they were getting mainly Public Safety type people.  Mr. Smoak recommended that Council appoint Mr. Tom Barber.

Mr. Waldrop moved to appoint Tom Barber; second by Mr. Caldwell.  Vote was unanimous.

17.
Other appointments, as necessary.


No other appointments.

OTHER MATTERS

18.
Ash Cove Road.

Mr. Dawkins was going to try to delete this off the agenda, but after talking to Mr. Smoak, the best thing to do is to have it on the agenda.  Mr. Bannister was sent a letter from the Planning and Zoning Department concerning closing of this county road.  There were two things Mr. Bannister needed to do.  He did not obtain the letters from his neighbors that also use this public road.  Mr. Dawkins spoke with Mr. Bannister who indicated he didn’t think it was any problem with the neighbors, but Mr. Dawkins received phone calls from the neighbors who are totally opposed and said nobody had spoke to them.  This public road does serve multi-property owners and multi-residents and the adjoining property owners do oppose.  Mr. Dawkins asked if there was any motion to close the road.

Mr. Smoak stated that he didn’t think Mr. Bannister was asking that the road be closed, but was asking that it be abandoned from county maintenance, which is two different things.

Mr. Dawkins stated he wanted to take the road out of the county maintenance system, but in speaking with Mr. Bannister’s attorney, there is a question as far as the ownership of the road.  The county actually has ownership as a dedicated right-of-way, but his own attorney says when the development was first put into place, the developer owned the road.  He said by closing the road, the road property itself could go back generations to the heirs of the original owner and nobody would have easement to it unless it was a public road.  By abandoning it out of the public system, could get everyone as far as no access of an easement.

Mr. Stuart stated from a legal standpoint, you have an implied dedication and acceptance.  This is something we have had to arise in the past that even though this may be private property, if the county has been maintaining it over a period of time, it probably has an implied dedication and acceptance of this as a public road.  

Mr. Waldrop moved to receive this as information; second by Mr. Caldwell.  Vote was unanimous.

19.
Report on contingency fund.


Mr. Smoak advised as of January 15, there is $94,834.09 left out of $150,000.

Mr. Hawkins moved to accept as information; second by Mr. Alewine.  Vote was unanimous.

19.1
Reclassification of Assistant County Administrator position.

Mr. Summer moved to reclassify the position of Assistant Administrator to Director of Human Resources and Risk Management.  When the Personnel Committee has a chance to meet, we will come up with a job description and salary range.  Second by Mr. Waldrop.  Vote was unanimous.

19.2
Council Committees.


Mr. Caldwell stated Ordinance No. 06-09-01 related to committees.  

Mr. Stuart stated this Ordinance was passed basically doing away with standing committees.  This question came up last time as to whether or not it would require an amendment to establish the three committees you discussed last time.  Mr. Stuart’s initial opinion was that you would not need to have an ordinance, but since that time and because of this Ordinance, if you want to proceed to establish those three committees, we would need to have a second reading to do that and at the same time repeal this particular Ordinance.  This Ordinance had the effect of doing away with standing committees and having a committee of the whole.

Mr. Summer moved that this be second reading to abolish that Ordinance and set up the standing committees; second by Mr. Alewine.

Mr. Hawkins asked if these committees could function as temporary committees in the interim while waiting to get third reading.  Mr. Stuart stated it would be better not to because until you have this Ordinance amended or changed, you ought to go ahead and proceed as a committee of the whole.  

Mr. Summer added to have third reading next Wednesday; second by Mr. Caldwell.  Vote was unanimous.

19.3
Appointment to Communities That Care Project.

Mr. Caldwell stated back in July or August, DJJ established a pilot program whereby about 15 counties were taking part in it.  Mr. Caldwell was the representative from our county, but he felt this person should be the Chairman and he would yield and let the Chairman be the person to represent us from Newberry County in this pilot program.  

After further discussion, Mr. Alewine moved to appoint the Chairman, John David Dawkins, to serve on this committee; second by Mr. Caldwell.  Vote was unanimous.

EXECUTIVE COMMITTEE

19.4
Personnel matter.
Mr. Hawkins moved to go into Executive Session; second by Mr. Summer.  Vote was unanimous.

[EXECUTIVE SESSION 8:25-9:35 P.M.]

Mr. Summer moved to go back into regular session; second by Mr. Alewine.  Vote was unanimous.

COMMENTS FROM COUNTY ADMINISTRATOR

Newberry County was presented an award several weeks ago by the SCAC, Workers Compensation Trust, for the Most Improved County in the state, due primarily to the work of Mr. Stephens.  

We were also presented the Platinum Award in recognition of prompt reporting of workmen’s comp cases. Again, it takes somebody to really be on top of this in order to report these things and get the claims processed.  

The architect for the courthouse said that the doors on the first floor level were planned to be refinished, restained and put back into place.  When they got into it, they found that over the years, people had replaced cracks and chips and dents with putty that wouldn’t take stain and it wouldn’t look so good.  He indicated that the decision to do this was based on one door that your former Administrator took home and refinished and it happened to be the best door in the whole courthouse.  It turned out so good that they thought they could do them all that way, but that was not the case.  The architect brought over an old door and a new door so we could see what he was talking about.  The ground level has about half new doors; the second floor will be all new doors; the first floor, which is the main level, was where they were planning on refinishing what we had and putting it back in place.  The door and the frame would cost about $2,500 per door.  


After additional discussion, Mr. Waldrop moved to take this as information; second by Mr. Summer.  Vote was unanimous.

COMMENTS FROM COUNTY COUNCIL MEMBERS


Mr. Summer moved that the County Council Personnel Committee meet on Wednesday, February 12, 2003, immediately following the Council meeting; second by Mr. Alewine.  Vote was unanimous.  


Mr. Waldrop stated he was very proud of the Sheriff.  


Mr. Alewine agreed with Mr. Waldrop and stated he didn’t think it could go to a finer fellow.


Mr. Dawkins stated the experimental thing he did with the public hearing, he discussed it with Mr. Smoak and briefly got a legal okay from Mr. Stuart.  He was trying to see if it would save time.  

FUTURE MEETINGS


Mr. Dawkins reminded Council of the regular meetings on February 12, 2003 at 7:30 p.m. and February 19, 2003 at 7:30 p.m.  He reminded Personnel Committee of meeting after Council meeting on February 12.

VOTE FOR ADJOURNMENT


Mr. Summer moved to adjourn; second by Mr. Alewine.  Vote was unanimous.

ADJOURNMENT


There being no further business, the meeting adjourned at 9:50 p.m.






NEWBERRY COUNTY COUNCIL






________________________________________ 






John David Dawkins, Chairman






________________________________________ 






Susan C. Fellers, Clerk to Council

