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NEWBERRY COUNTY COUNCIL

MINUTES

APRIL 2, 2003


The Newberry County Council met on Wednesday, April 2, 2003, at 7:30 p.m. for a regular meeting.


Present were:



John David Dawkins, Chairman



Henry B. Summer, Vice-Chairman



William D. Waldrop, Councilman



Jerry M. Alewine, Councilman



John E. Caldwell, Councilman



Mike Hawkins, Councilman



Gary A. Smoak, County Administrator



Hardwick Stuart, Jr., County Attorney



Susan C. Fellers, Clerk to Council


Absent:



Darrell W. Gilliam, Sr., Councilman


Representing the news media were:



Newberry Observer – Vic MacDonald



WKDK – Heather Hawkins



Whitmire News – Tarla Wilber


As required by law, notice of the meeting was duly advertised.

OPENING OF MEETING


Mr. Dawkins called the meeting to order.


Mr. Summer had the invocation followed by the Pledge of Allegiance.

PUBLIC COMMENTS

Kajah Brown stated that she was told by the zoning office that she couldn’t replace her single wide mobile home with a double wide mobile home because of the way the property is zoned.  Her neighbors have signed a petition stating they agree to a change in zoning on Lindsay Circle.  Ms. Brown lives in Mr. Gilliam’s district and has spoken with Mr. Alewine about her problem, who told her to present her problem to County Council. 

Bryan Bedenbaugh, Zoning Administrator stated the property is currently zoned RS-1, Single Family Residential, on Lindsay Circle.  There is a provision for storm damage or some act of God where she could replace and even replace the existing manufactured home with a larger one.  However, currently with the guidelines in Single Family Residential, just to replace a perfectly normal home with a larger one is against the current zoning guidelines.

Mr. Summer asked if this area should not be rezoned and exactly what would be involved in rezoning this area.  Mr. Bedenbaugh stated if it were rezoned to accommodate her and some of the other property owners, every parcel on Lindsay Circle would have to be rezoned.  

Mr. Dawkins stated the Planning Commission did not go out to every piece of property and site as far as zoning, and unfortunately some pieces of property were zoned inappropriately.  This will need to go before the Planning Commission, who in turn will make a recommendation and send it to County Council.  It will take three readings and a public hearing.  

Mr. Alewine inquired as to whether the process could be expedited.  Mr. Dawkins stated it would have to go through the three readings and the Planning Commission.  The Planning Commission could meet the third Tuesday of the month, and assuming they recommend rezoning this area, it could go before Council on the third Wednesday for first reading.    

Mr. Bedenbaugh recommended that she go before the Board of Zoning Appeals, which would be a little bit more expedient as far as helping her resolve her unique problem.  Mr. Hawkins didn’t believe the Board of Zoning Appeals could make text changes to the Ordinance.  You only go to the Board of Zoning Appeals if you feel like the law has not been interpreted properly.  Mr. Stuart stated we could look at that as a possibility, but felt it would require a zoning amendment.  Mr. Bedenbaugh felt this was a special exception and not a text change.  

Ms. Brown stated she was not the only one in this position on Lindsay Circle and in order to benefit everyone out there, she got up the list to have it rezoned.    

Mr. Dawkins told her we would have the County Attorney look into whether this can be treated as a special exception or a variance.  If we can do that, we will proceed that way and at the same time rezone the rest of Lindsay Circle.  If we have to go through the Planning Commission, the Council will speed this through as quickly as possible and hopefully get it done within a little over a month.  

ADDITIONS, DELETIONS AND ADOPTION OF AGENDA


Mr. Smoak recommended consideration of a potential change order to the roofing project on the DSS building that might save some money.  (Agenda Item 6.2)


Mr. Dawkins requested the addition of Agenda Item 6.3, Contract with Generations.  


Mr. Dawkins received a call from Paul Davis asking that he be deleted from the agenda (Agenda Item 8).  Mr. Dawkins will leave it on, his name will be announced at that time, and if he is not here, we will continue. 


Mr. Waldrop moved to adopt the agenda as amended; second by Mr. Summer.  Vote was unanimous.

ADOPTION OF CONSENT AGENDA


Mr. Hawkins moved to adopt the Consent Agenda; second by Mr. Summer.  Vote was unanimous.

THIRD READING – ORDINANCES

1.
An Ordinance to amend Budget Ordinance No. 06-07-02 to allow a supplemental appropriation of $1,000 to the Magistrate’s budget to cover training of personnel for fiscal year 2002-2003.

Mr. Dawkins called for the public hearing.  There being no comments from the public, Mr. Dawkins declared the public hearing closed.


Mr. Waldrop moved for third reading; second by Mr. Alewine. Vote was unanimous.

SECOND READING – ORDINANCES

2.
An Ordinance to amend Zoning Ordinance No. 12-24-01 to rezone 8 acres from R-2 (Rural) to GC (General Commercial), TMS #342-13, 26, 14, 21 and 25, Wilson Road and Evans Street.

Mr. Alewine moved for second reading; second by Mr. Waldrop.  Vote was unanimous.

3.
An Ordinance to amend Zoning Ordinance No. 12-24-01 to rezone Longleaf Subdivision from RS-1 (Single Family Residential) to RG (General Residential), TMS #333-2-1 through 33.


Mr. Hawkins moved for second reading; second by Mr. Summer.


Mr. Hawkins asked where this property was located and what this change in zoning was going to accomplish.


Susie Berry, Planning Director, stated this was another oversight when it was originally zoned as RS-1.  There is nothing in this subdivision but mobile homes.  There are no single family site built houses.  The best thing to do is to zone it General Residential so that it can either be site built or mobile home.  This is off Old Whitmire Highway to your left after crossing the Interstate.  There are about 33 lots in this subdivision with either single wides or double wides.  


Mr. Dawkins called for the question.  Vote was unanimous.

4.
An Ordinance to amend Zoning Ordinance No. 12-24-01 to rezone 17.5 acres from R-2 (Rural) to GC (General Commercial), TMS #451-11, Interstate 26 at S.C. Highway 219.
Mr. Waldrop moved for second reading; second by Mr. Alewine.  Vote was unanimous.

FIRST READING – ORDINANCES

5.
An Ordinance establishing user fees for persons detained at the Newberry County Jail – Sheriff Lee Foster.


Mr. Alewine moved for first reading; second by Mr. Hawkins.  


Jerry Wright stated there are no guidelines that deal with funds going into the jail.  This ordinance would deal with the commissary fund and the telephone system.  We would like to take the small profit that is made from the sale of these items and the telephone system and transfer them to the county through the Treasurer so there will be an accounting of these funds and then use these funds for the inmate population.  This is the way the Attorney General says those funds should be used as well as Mr. Robert Benfield, Risk Manager at the SC Association of Counties.  Those type funds that come in as a result of a profit should be used for the inmate population.  


There are a lot of incidental expenses that come up in dealing with the jail that are not budgeted.  It is hard to budget for all the different items that come up, and that is where the booking fee comes in.  We tried to come up with a system that the people who are using the services pay and it would not be a burden on the taxpayers.  If an inmate is booked into the county jail, and he has funds, he would be charged a $25 booking fee.  These fees would be used to take care of the inmate population.  It is not a revenue source.  If an inmate comes in and doesn’t have these type funds, he would be booked without any type of charge.  


We have negotiated a commissary contract with a 20.5% return.  That is more money coming in, which will go to assist the inmate population with incidentals.  


Mr. Dawkins called for the question.  Vote was unanimous.

APPOINTMENTS

6.
Appointments, as necessary.


None.

OTHER MATTERS

6.1
Courthouse change order #9.


Mr. Smoak stated at the last meeting we voted to expend the money for the handicap ramp, the security counter and the lever hardware.  We did not vote on the following items listed on this change order:


Add carpet in storage A212 (Newberry)


Add security grill at corridor (Newberry)


Ad new hardware at existing doors 


Add automatic door opener at door 16 (Newberry)


Add “In Case of Fire” signage (Fire Marshal)


Add exhaust fan at elevator equipment room (Fire Marshal)

for a cost of $17,851.  


In addition to those items, we need to approve the additional 21 days requested on the contract time.  Mr. Smoak received a letter from the architect supporting that change and indicating that to be a reasonable time period in which to get the work done.  


Mr. Summer moved to accept the change order in the amount of $17,851; second by Mr. Dawkins.


Mr. Summer asked what they were doing about the leaking when it rained.  Mr. Smoak stated they said the last time we had the downpour a gutter became dislodged or loose, and all of that water from the roof poured down between the building and the mound of dirt.  The mound of dirt is gone and the guttering has been repaired.  


Mr. Dawkins called for the vote.  Vote was unanimous.


Mr. Dawkins asked for a motion that the 21 days be granted to the contractor for this change order.  Mr. Summer so moved; second by Mr. Dawkins.  Voting for the motion:  Councilmen Dawkins, Summer, Waldrop, Caldwell and Hawkins.  Voting against:  Councilman Alewine.

6.2
DSS Roofing Bid.

Mr. Smoak stated when the roof was specked, we specked a 1 inch insulation. We have been told that a 1.5 inch will give us a much better R factor and will probably save a great deal on utilities.  To put the additional half inch of insulation in, we would have to change order the contract in the amount of $930.  Over the life of the building Mr. Smoak felt that was well worth the money.


Mr. Hawkins moved to approve the change order; second by Mr. Waldrop.  Vote was unanimous.

6.3
Contract – Generations.

Mr. Dawkins stated the contract with Generations to manage Springfield Place and Jesse Frank Hawkins Nursing Home is an annual contract which expires June 30, 2003.  Last year Council voted and decided not to accept any proposals from anybody else and renegotiate a contract with Generations.  This year we have had several interested people who would like to put in a proposal to manage Springfield Place and Jesse Frank Hawkins Nursing Home.  Since the contract expires June 30, if Council so chooses, we need to do that tonight so we can start advertising for proposals.


Mr. Hawkins moved to advertise for proposals; second by Mr. Waldrop.  Vote was unanimous.

PERSONAL APPEARANCES

7.
County of Newberry bid process – Rebecca A. Frierson.

Mr. Dawkins:  Ms. Frierson, the Chair would like to try to put a time limit on this please, ma’am, of 3 minutes.  I am not sure now – this is the fourth time, but that you do not go into any details that you have gone into the previous 3 times.  All of this would be new information.

Rebecca Frierson:  I’m not, Mr. Chairman, but I would ask once you hear this, because it is very serious - we’ve reached a new level - that you allow me more than 3 minutes.  

Mr. Dawkins:  We’ll see.  

Ms. Frierson:  Okay.  Susie Berry, Gary Smoak and David Faulkner may be very shortly paying for a new addition for my house.  Why?  Because they have decided not to stop the apparent questionable actions that certainly fit in the realm of criminal ethics violations, misconduct in office, habitual negligence and so on, and they have raised the stakes.  They have apparently decided to get me.  Ms. Berry very eloquently put it that way as she chanted from her back – from the back row at the last meeting, “Yes, you did.  Yes, you did.  We’ve got you on tape.  We’ve got you on tape.” and most damning, “Get her.  Get her.”

And here is the problem.  The bid process and resulting disputes are not about me.  I am not Century 21.  I am a citizen of Newberry County asking some very serious questions.  I am the messenger.  If you will, I am the whistleblower.  And since I am the messenger, they don’t like the questions I’m asking, and they don’t want to answer them.  

Not a single person or firm associated with this bid process has been investigated by the Assessor’s Office or the County Administrator’s Office other than me, and that was after the bid was awarded, after I started asking questions and after I exposed discrepancies and disregard for procedure.  Why in the world is the Assessor investigating my credentials?  And the investigation into my credentials was malicious; it was used to discredit me publicly; it’s going to be published in the minutes, and it has been recorded on tape.  

Carelessness is the greatest enemy of the government employee or official.  Nothing substitutes for accuracy, corroborative sources and documentation.  With that in mind, let me tell you what went on behind the scenes at the last meeting.

On Thursday, March 13, Ms. Berry, the County Assessor, emailed Robbie Boland at the South Carolina Department of Labor, Licensing and Review.  She questioned my status as a real estate agent.  My status is inactive. I’ve been very clear about that.  That information was already available to her had she looked at my credentials submitted with the Century 21 Bob Capes proposal months ago.  

It’s interesting to note that Ms. Berry has publicly dined with Mr. Faulkner.  It’s also interesting to note that Ms. Berry has conferred at length and frequently with Mr. Faulkner during Council meetings and during the recess period.  It’s interesting to note that at the last Council meeting Ms. Berry hand delivered maps to Mr. Faulkner.  It’s interesting to note that Ms. Berry should have no obvious reason related to her job as Assessor to question my credentials.  In the original email to Labor, Licensing and Review she identified herself as “Brenda Berry, Broker”, rather than “Susie Berry”.  The email originated in the Assessor’s office.  She also, on Thursday, March 13, downloaded a page from Century 21 site that listed me as a sales associate.  

On Monday, March 17, she downloaded the same page.  On the same day in a 12 page fax identified as coming from her in the Newberry County Assessor’s Office, she contacted Robert L. Selman.  Mr. Selman is the Assistant Deputy Director for Labor, Licensing and Regulation.  He is the Administrator for the South Carolina Real Estate Commission and the South Carolina Real Estate Appraisers’ Board.  Mr. Selman is Deputy Director for 10 boards.  In short, he is at the top of Labor, Licensing and Regulation, and he is one of my peers.  Mr. Selman passed the facts to Edwin Farnell, Manager of the Regulatory Compliance Department, to investigate.  Mr. Farnell spoke on the phone with Ms. Berry about the facts.  She accused me of making an appraisal without a license and that Century 21 was passing me off as a licensed real estate agent on their website.  A document in the facts was marked in a manner to indicate that Ms. Berry proposed that I was making substantial misrepresentation involving a real estate transaction, pursuing continued and flagrant course of misrepresentation, demonstrating in the practice of real estate untrustworthiness, bad faith, dishonesty.  You get the picture.  

Now back to Mr. Farnell. Mr. Farnell said he would look into the matter.  

In the meantime Ms. Berry apparently passed her findings to Mr. Smoak, who then apparently presented them as fact to Council members.  He apparently encouraged Council to use those facts to discredit me.  I do not – I repeat, I do not hold Council at fault for bringing it up in the March 19 meeting.  Remember, I am the messenger.  I am the messenger to Council.  Council was acting on information from the County Administrator.  A man they are supposed to be able to trust.  

Ms. Berry nor Mr. Smoak did due diligence in their accusations.  In our original proposal duties for the auction were plainly described in at least two places to be limited to marketing.  Ms. Berry made up her mind without a ruling from Mr. Farnell.  Mr. Smoak willingly agreed with her.  Neither one verified anything.  In both of their actions there was knowing and reckless disregard for the truth.  In both of their actions, as they showed us at the March 19th meeting, there was malice.  Ms. Berry announced she wanted to get me, and Mr. Smoak thought it was funny enough to laugh out loud.  Is it accepted protocol for the County Administrator to laugh in formal county proceedings?  

On Thursday, March 20, less than 18 hours after the Council meeting, Mr. Farnell issued in writing his ruling on Ms. Berry’s accusations.  He ruled that there was no violation of either real estate law or real estate appraisers law.  The County Attorney, Mr. Stuart, was faxed a copy of that letter and Ms. Berry’s documentation the day it was issued.  Ms. Berry has received a copy of this ruling, and she has not contacted me to apologize nor has Mr. Smoak.  Now why if you are blatantly wrong and have been told by the highest authority that you are wrong, wouldn’t you apologize?  Why?  Because you don’t care that you have damaged someone’s reputation, and you are arrogant enough to believe that you can get away with it.  But this is not the case.  

We have laws to deal with malicious and reckless disregard for the truth.  Those laws are for libel and slander.  Libel is written.  Slander is spoken.  The primary tests for libel and slander are (1) malice and/or knowing falsehood and reckless disregard for the truth.  Either one by itself is enough for legal action, but we have evidence of all three.  Both Berry and Smoak appear to meet those tests.  Ms. Berry did it in the manner in which she contacted LLR.  In one fell swoop at the last county meeting they both managed to accomplish written, volitious (sic) falsity in the minutes that are going to be published to the public and spoke malicious falsity.  Ms. Berry crying, “Get her.  Get her.”, while Mr. Smoak laughed out loud.  This was in plain site and noted by nearly 30 people including numerous appalled county officials.  My lawyer and I would like to thank them both for doing it in front of the most bulletproof witnesses in South Carolina, to wit, the officials at LLR who made the ruling, the Sheriff, the Probate Judge, the Auditor and all the rest of the officials present at that meeting.  With those witnesses in front of a jury, winning a favorable judgment ought to be like shooting fish in a barrel.  

In cases of malicious defamation the real harm is in publication.  When that occurs, the defamation is tossed into the four winds and is forever set in type.  In this particular situation the malice appears to be general.  There is a disposition to do wrong regardless of social duty.  Implied.  It was inferred by legal reasoning.  Particular.  There was ill will or a grudge directed at a particular individual.  Special.  It indicated a vindictive disposition against a particular individual.  It had motive and prosecution, malice without probable cause to believe the charges can be sustained and was calculated.  The use of a known lie is a tool to persuade a government and public body.  

Here is what it will take to satisfy me initially.  Individual written apologies to me from Ms. Berry and Mr. Smoak to be delivered to me no later than the next Council meeting.  Apologies must meet my terms, which are they must be full, fair, unequivocal, without lurking insinuations or hesitant withdrawals.  These retractions are to be read aloud in the next meeting by Mr. Smoak and entered in their entirety into the written minutes of that meeting.  

The law allows a period of 3 weeks after the libel and slander for the apology to be delivered, and it must be suitable to the injured party.  Today marks the end of the second week.  Failure to deliver means a plaintiff can collect general, special, and the most costly of all, punitive damages.  Apologies and retractions are not hot news and rarely receive the prominence of the original statements or documentation.  An apology does not get a defendant out of court, but it does make a substantial difference in the damages paid.  

I hope that The Newberry Observer and WKDK ask Mr. (sic) Berry, Mr. Smoak and Mr. Faulkner some questions.  I think Newberry citizens would like to know why there was laughter in open session at a business owner and citizen of Newberry County, what the relationship is with David Faulkner and most importantly, what affect did that relationship have on the outcome of the bids and what did that relationship have to do with the investigation into my credentials and the events of the last meeting.

I have in my hand a copy of Ordinance Number 5-4-2 (sic), which is the policies and procedures for procuring goods and services for the county.  It is my understanding that this Ordinance is the guidelines that the Administrator’s office must follow to procure goods and services.  Mr. Smoak would be the primary editor and writer of this document.  If he wasn’t, he had to sign off on it.  He had to approve it before it went to Council back in May and was voted on so he should be exceedingly familiar with it.  

In four separate sections it says the County must accept the low bid.  As we all know, Mr. Smoak recommended to reject the low bid if he did what he was supposed to do in accordance with the ordinance, and there is a trump card over that.  The South Carolina Budget and Control Board, which overrules our ordinance, says that the contract shall be awarded to the lowest responsible and responsive bidder whose bid meets the requirements and criteria set forth in the invitation to bids.  Our ordinance says that the selection process must be fair and prevent conflicts of interest.  Mr. Smoak and Ms. Berry appear to have a conflict of interest that should prohibit Auctions United from having any further offer of services or contact with Newberry County and its employees.  

And, of course, there’s more procedure that was violated.  In 6(b) of our ordinance, proposals shall be opened and only the names of the companies disclosed.  That didn’t happen.  At the opening we were all told the bid amount at the opening.  The contents of competing offers shall not be disclosed during the process of negotiation.  The contents of the competing offers were disclosed, and all of this falls back on Mr. Smoak.  

Also, the proposals were only supposed to be open for public inspection after the award of the contract.  I got a proposal the day after.  In fact, I looked at all of the proposals the day after the bids came in.  So, in short, any sort of confidentiality associated with these bid proposals has been blown out of the water.  How can we rebid this now that everybody knows everybody else’s business?  I have no idea.  

And then there is some evaluation factors that were supposed to be followed, and the proposal was supposed to state the evaluation factors in order of importance.  Well, what were the evaluation factors?  Was the most important factor, since low bid clearly wasn’t part - What was the most important factor since low bid clearly wasn’t part of the decision to award the contract?  There is supposed to be a file that contains the basis on which the award was made, and I am assuming that Mr. Smoak can produce that document and have it available tonight for the press and the public so we can examine the basis and recommendations for the award.  This should be simple if the procedure was followed.  The bids were not independently arrived at open competition and appear collusive or were submitted in bad faith.  There are more apparent violations but these are the most outstanding.  

Gentlemen, the more I look, the more I find.  This is a bottomless pit.  When you combine all of the bits and pieces of the information I have presented to Council over the past months, there is an overwhelming body of evidence that appears to point directly to collusion, and there are three names that are prominent.  David Faulkner, Gary Smoak, Susie Berry.  

David Faulkner is going to make a presentation to this body as soon as I am through.  I want all of you to remember this as he speaks.  He doesn’t appear to meet the general standards of an ethical businessman.  Why?  Because he’s yet to answer any of the questions I’ve posed about his company.  Most likely because his company is not what he would like us to believe it is.

Auctions United does not do much business in South Carolina, much less Newberry.  According to their website, since September 2002, Auctions United has done twenty-five sales.  Eighteen in north Georgia, six a short hop across the Georgia-Alabama border in northeastern Alabama –

Mr. Dawkins:  Excuse me, Ms. Frierson.  Does Council wish for her to continue?  I will leave it up –

Mr. Alewine:  No.  I’ve heard enough.

Mr. Waldrop:  It’s time to move on.

Mr. Caldwell:  I think she should be given the privilege to speak.

Ms. Frierson:  I got two more paragraphs and I’m done.

Mr. Dawkins:  Proceed.  

Ms. Frierson:
I think the citizens of Newberry County, the realtors and auctioneers of South Carolina, and certainly a number of ranking county officials in this room would like Mr. Faulkner to explain and truthfully answer the following during his presentation tonight.  How did Mr. Faulkner arrive at the conclusion that Auctions United had auctioned more property in Newberry County than anybody else?  Substantiate it and tell us who number two is.  What kind of relationship does he have with Gary Smoak?  Mr. Smoak has apparently gone to great lengths to help Mr. Faulkner land the auction.  Ms. Berry has also apparently lent a helping hand.  Why is Susie Berry delivering maps to Mr. Faulkner?  What part did he play in the investigation into my credentials?  And most importantly, what kind of relationship does he have with Susie Berry?  We know he has some sort of relationship.  What is it based on?

I have much more compromising information other than what I have divulged tonight.  If Mr. Faulkner cannot answer these questions in an open forum, he needs to fold up his tent and high tail it back to Rome.  Mr. Faulkner, perhaps you should waive your request to speak tonight.  Sometimes it is better to keep your mouth shut and very quietly exit the stage.

Mr. Dawkins:  Any questions from Council?  

Mr. Caldwell:  Ms. Frierson, you said Ms. Berry listed her name as “Brenda Berry?”

Ms. Frierson:  That’s correct.

Mr. Caldwell:  Is her first name Brenda?

Ms. Frierson:  Yes, it is, but she normally goes by Susie and in the email instead of going by Susie, she listed herself as Brenda.

Mr. Caldwell:  Well, if that’s her name, that’s her name, isn’t it?

Ms. Frierson:  Yes, it is, but it is just different from the way she normally identifies herself.  

Mr. Dawkins:  Any further questions?

Mr. Alewine:  Mr. Chairman, I got a question.  This doesn’t relate to what you expounded to tonight, but you made the statement the first time you addressed Council that your company was the low bid by $48,000, and I just wish you would explain where that $48,000 – I know it is a simple explanation, but I can’t for the life of me come up with it.

Ms. Frierson:  I don’t think it was $48,000.  I think it was closer to $45,000.  

Mr. Alewine:  $48,000.  According to the minutes it was $48,000.  

Ms. Frierson:  Well, I would have to go back and look at it.  That was based on a – say there was a $3,000,000 selling price.  Now if there were a $3,000,000 selling price, and we charged a 10% buyer’s premium with 1.5% of that going back to Council and 8.5% going to us, it works out to about $45,000 that Council would receive – I mean that the County would receive.  

Mr. Alewine:  Well, I was under the impression the way the bids were going to be let if the land sold for $1,000, ya’ll would get $85 and Faulkner would get $100.  The County was going to get the same money regardless.

Ms. Frierson:  No.  No.  If Mr. Faulkner is charging a 10% buyer’s premium and we are also charging a 10% buyer’s premium on a $3,000,000 transaction, there would be $300,000 on the table in the buyer’s premium.  Instead of us keeping all of that $300,000, 1.5% would go back to the County.

Mr. Alewine:  But ya’ll’s bid stipulated 8.5% buyer’s premium, and his stipulated 10%.  You’re probably right.  I just had that question.  I didn’t understand where you got the $48,000 - 

Ms. Frierson:  Well,

Mr. Alewine:  - being low bid.

Ms. Frierson:  If there – if it does say 8.5 premium, there is a typo because it should have been a 10% with 8.5% back to us.

Mr. Alewine:  No, ma’am.  It says –

Mr. Dawkins:  The bid says 8.5%.

Mr. Alewine:  - 8.5%.

Mr. Dawkins:  It doesn’t say anything about a 1.5% coming back to the County.

Mr. Alewine:  No.  It sure doesn’t.

Ms. Frierson:  Well, if it says that – I mean if that error is in there, then that means we would basically be working for free.  That we would be charging ya’ll $10,000 to advertise, and you would get the entire buyer’s premium back.

Mr. Dawkins:  No.  Your company would get the 8.5%.

Mr. Alewine:  Your company would get the 8.5% the way I read it just like his company would get the 10% had he sold it.  Buyer’s premium if it is $100,000, 10% of that is the buyer’s premium what he’s got to pay the auctioneer.  The County is going to get the $100,000.  That’s the bottom line.

Ms. Frierson:  Well, regardless, on a $3,000,000 transaction, there is a difference because we are still subtracting either 10% or 8.5%.

Mr. Alewine:  Well, that’s not what your proposal reads and that’s the reason it was confusing to me.  I couldn’t understand where the $48,000 – and, of course, I don’t want to give anybody $48,000 –

Ms. Frierson:  I am actually not the one you should be talking to because I’m not the proposer.  I’m the marketer.  That would need to be either Mr. Derrick –

Mr. Alewine:  Well, the only reason I am proposing it to you is because you were the one that made the statement at the March 12th meeting.  You said, “We were low bid by $48,000.  We were the right and credible choice.”  That was the statement you made.

Ms. Frierson:  Now which one was this?

Mr. Alewine:  This was March 12, 2002 (sic).  The minutes of Newberry County Council March 12, 2002 (sic).

Ms. Frierson:  I’ll stand by what I said because it is recorded in the minutes.

Mr. Dawkins:  Is there any other questions from Council?  I have one question tonight.  You state that your realtor’s license is inactive?

Ms. Frierson:  That’s correct.

Mr. Dawkins:  What does inactive status mean?  Does that mean you once had a realtor’s license but you haven’t paid your annual fees –

Ms. Frierson:  No.  It means I was supposed to take a class, and I didn’t take the class.  Let me read you what the ruling was.  

Mr. Dawkins:  I thought that was a lapsed realtor’s license.  An inactive license I thought you had to be licensed for it to go into an inactive state.  In other words if I was a licensed realtor and I decided that I didn’t want to be a licensed realtor for a while, I just wouldn’t pay my annual fees and take up the current training and they would put me on an inactive status but if you apply for your business license, they give you a substitute realtor’s license until you pay your fees and pass all your courses and all that and if you don’t do that, that’s not the same as being inactive.

Ms. Frierson:  Well, when you are first getting your license, there is a grace period, and the grace period I think is up to five years.  So if you don’t complete your education, you still have to go back and take the test, but you don’t have to go back through school again so it is a limbo stage, and you are inactive.  

Mr. Dawkins:  Mr. Caldwell.

Mr. Caldwell:  Ms. Frierson, I noticed throughout your presentation you were very adamant about the things that you said and very positive and sure.  Right now you are saying you are not sure about the status or the lapse of when you take the test -

Ms. Frierson:  No.  I am sure and that was part of the letter from Labor, Licensing and Review when Ms. Berry questioned my status so they explained that in the letter, and I will be happy – In fact, Mr. Stuart has a copy of the letter.  

Mr. Dawkins:  But originally you got a provisional license rather than – you never had a full realtor’s license.  You were issued a provisional license –

Ms. Frierson:  Correct.  You have to go through certain –

Mr. Dawkins: - to completion so you never completed and they call it lapsed rather than inactive?

Ms. Frierson:  Right.  

Mr. Dawkins:  That’s all.

Ms. Frierson:  Well, no, wait a minute.  There are semantics right there.  Lapsed and inactive are two different things.  According to –

Mr. Caldwell:  Lapsed is (inaudible)

Ms. Frierson:  Yeah, that’s correct.

Mr. Caldwell:  Inactive is that you just surrendered it.

Ms. Frierson:  Well, my understanding is that I am somewhere between those two and lapsed – and I am going to agree with you.  Lapsed is part of it, but I don’t have to go back through the entire process.  There are two different things that I have to do and then my license is current again.  But regardless of my license status, I’m not the proposer.  I’m the marketer.  My status doesn’t make a bit of difference because I’m not the one that made the proposal.  Greg Atkinson did and Jimmy Derrick did, and in the proposal it says my duty is as marketer.  I am not presented as a realtor.

Mr. Dawkins:  Thank you, ma’am.

8.
Long Street – Paul Davis.

Mr. Dawkins asked that Mr. Davis’ status be noted as not being here.  He did call Mr. Dawkins earlier and asked to be removed off the agenda.  We will accept it as information.

9.
Sale of surplus real estate – David Faulkner.

David Faulkner:  Mr. Chairman, members of the Council, I received your letter of explanation regarding the action taken by County Council at the last meeting regarding the contract with my company, Auctions United.  I understand your reason.  I am here tonight to ask you to make public and for the record as to the reason for your action.

Mr. Dawkins:  Mr. Faulkner, the reason for the cancellation of the contract is stated in a letter dated March 20, 2003 from Mr. Gary Smoak to you.  Quoting the letter:  “The reason for the cancellation of this contract is based on an administrative error and convenience of government as provided under state regulation 19-445.2085C(7) and 19-445.2095G(5).  The administrative error of the procuring agency was discovered prior to performance.”  It simply means that Newberry County is not claiming any fault of your company or of any other company that submitted a bid to Newberry County.

Mr. Faulkner:  That’s all I wanted to know.

Mr. Hawkins:  Mr. Chairman, before we move on I think I need to make my position clear on this auctioning process.  I never from the very beginning, from day one, had any problem with anybody who was going to auction off the property for Newberry County.  I refer you back to the minutes of the November 20, 2002 meeting when the proposal was made that we award this contract.  On page 18 of those minutes I asked a simple question, “Have we put this out and let other auction companies know that there is a possibility that they can do this work for us or have we just talked with one person?”  And Mr. Smoak said, “We can do that if you would like to; however, under the auspices of professional services, you don’t have to.”  And I am sure – there is no doubt in my mind – Mr. Smoak was technically correct when he gave us that answer that we did not have to put this out on bids and allow other auction companies to bid on it.  But it really bothered me that along about that same time we were talking about having a lunch for the county employees, and we were told that we had to get three bids. Well, now if you’ve got to get three bids to feed the county employees a Christmas lunch, surely to goodness you need to get three bids when you are putting out an opportunity for a company to make the kind of money that we’ve heard these companies might make on this auction.  I don’t have any idea of what the real estate is worth, and I’m certainly not going to guess at that here in public and be accused of giving an appraisal.  But I went on to say in those minutes that, “We need to at least give other auction companies an opportunity to make a presentation before we move forward.”  And Councilman Summer answered me.  He said if you got something to sell and the one offer is a good one, he felt it depended on what the offer was; that if it was a good offer, you might want to go ahead and take it.  And my response to that was yes and I would do that in my personal business, but this is the people’s business that we are conducting here, and we’ve got to let other people have an opportunity.  Now that was my position from day one.  That is still my position.  I have nothing against anybody who has bid on these auctioning services, and I certainly hope that we can move forward with whatever Council decides to do.  Now I’m going to vote against it because I don’t think now is the time to sell the property.  I think if we – I just don’t think conditions are right out there that we are going to get the price that we would get if we wait a little while.  So please don’t get the impression that if XYZ auction company comes forward or if ABC auction company comes forward with a bid, I’m not going to vote for either one of them because I just don’t think the timing is right.  I wanted to clear up my position.  If my position has to do with the procedure – it didn’t have to do with favoring any one auction company over another.  Thank you.

Mr. Dawkins:  Thank you, Mr. Hawkins.  Any comments?

Mr. Waldrop:  Yes, I would like to respond to his statement.  Are you saying that it is not the correct time, you are going to vote against it.  You didn’t in the past.

Mr. Hawkins:  Yes, sir.  

Mr. Waldrop:  Well, not on the timing.  You never brought that up at the time until tonight.

Mr. Hawkins:  I believe if you check the minutes I’ve never voted to move forward with selling this property.  I may be wrong, but I don’t think I have.  


Mr. Dawkins:  That concludes Agenda Item 9.

EXECUTIVE SESSION

Mr. Alewine moved to go into Executive Session for personnel matters; second by Mr. Summer.  Vote was unanimous.

[EXECUTIVE SESSION 8:35 P.M.-10:25 P.M.]


Mr. Waldrop moved to return to regular session; second by Mr. Summer.  Vote was unanimous.

10.
Personnel matters – Position of:    

A.
Human Resources/Risk Management Director
B.
Economic Development Director 

C.
Interim County Administrator
11.
Courthouse security system.


Mr. Dawkins stated he would entertain a motion to reject the bids for the courthouse security system and rebid the security system with the bids having to be in April 8 by 3 o’clock.  The diagram shows “x” amount of security cameras and the description in the bid shows another amount so there was a difference that both bidders bid by the written description and ignored the diagram count, but we don’t have the prices of those additional cameras and the best way we feel to do it is just put it back out for bids.  Mr. Hawkins so moved; second by Mr. Summer.  Vote was unanimous.

COMMENTS FROM COUNTY ADMINISTRATOR


Mr. Smoak reported the roof project started today at the Health and Human Services Complex.  We had a pre-construction meeting this morning with the contractor, and he plans to be finished in three weeks time provided he has good weather to work with.  


Today the Soil and Water people were shooting grades at the Health and Human Services Complex concerning the drainage problem. We should hear from them shortly.


We also met with the plumbing contractor out there concerning the problem we have, and they think they have arrived at a way to solve the problem.  That information will be presented at the next meeting.

COMMENTS FROM COUNTY COUNCIL MEMBERS


Mr. Summer thanked Mr. McLeod for fighting the Hog Bill.  This is an attempt for the Legislature to keep local communities and local counties from keeping hog operations out.  


Mr. Caldwell reported he should have a report on the Communities That Care project by next Council meeting.

FUTURE MEETINGS

12.
County Council Meetings:
April 16, 2003 at 7:30 p.m.






May 7, 2003 at 7:30 p.m.

VOTE FOR ADJOURNMENT


Mr. Waldrop moved to adjourn; second.  Vote was unanimous.

ADJOURNMENT

 
There being no further business, the meeting adjourned at 10:32 p.m.
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